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TOWN OF MILTON  

RESOLUTION 57-2022 

JULY 27, 2022 

RESOLUTION REGARDING THE REASONABLENESS OF THE RATES CHARGED BY 

HERITAGE SPRINGS SEWER WORKS, INC., WITHIN THE TOWN OF MILTON 

 

 
MOVED BY: 

SECOND BY: 

 

 

 WHEREAS, pursuant to the New York State Transportation Corporation Law (TCL), the Town 

has the right and the non-delegable on-going obligation to review the rates that any private sewer 

company is charging its’ customers within the Town; and 
 

 WHEREAS, Heritage Springs Sewer Works, Inc. (the “Sewer Company” or “Heritage”), which 

operates in the Town of Milton, supplies sewer services to in excess of 1,740 customers within the Town 

of Milton, and charges a yearly rate as well as a hook-up rate, both of which must at all times be fair, 

reasonable and adequate, and uniformly applied; and 

 

 WHEREAS,  it had been over 5 years since the last formal in-depth rate review, although the 

Town had closely watched and monitored the rates on a yearly basis by requiring  the Sewer Company 

to provide a lengthy detailed yearly report and financials,  and the Town, after review of the most recent 

annual reports,  felt it was time to seriously consider the yearly rate amount and the hook-up rate amount 

currently charged  for sewer services and sewer hookups within the Town, to make sure and assure they 

are and remain fair, reasonable, adequate, and are uniformly applied to all customers and potential 

customers and users within the Town, and to further evaluate and assess the status of the Sewer 

Companies recoupment of its initial investment; and  

 

 WHEREAS, the yearly rate charged is for the purposes of covering all the yearly operation and 

maintenance costs of the Sewer Company, as well as providing income and profit to its’ principals, while 

the hook-up rate was initially and still remains limited specifically for the purpose of allowing the Sewer 

Company to recoup its’ initial investment; and 

 

 WHEREAS, the Transportation Corporations Law (TCL) requires that the Town Board perform 

a “rate review” of the Sewer Company rates charged, as opposed to a formal “rate hearing”, as is more 

typically done by the Public Service Commission (PSC) for those entities that fall under PSC jurisdiction, 

and while the TCL has been in place for decades, no further guidance has ever been provided to 

Municipalities on what is required or expected in a rate review, nor has the State Legislators in over 50 

years deemed it necessary to promulgate or provide further guidance on the rate review process, leaving 

it up to the individual municipalities to create and set their own level of review. Municipalities have thus 

been free to set their own requirements and have their own process, so long as the Municipality itself is 

satisfied it has sufficient information and financials to properly assess the reasonableness of the rates; 

and 

 

 WHEREAS, the Town of Milton’s established process was to review the yearly report , as well 

as the detailed financials of the sewer company and set a public hearing to allow public comment and 
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input on the matter, both of which have been done and completed, with a public hearing having been 

properly advertised for and held on  July 22, 2020, and continued on September 1, 2021, with Heritage 

failing to appear on that second date; and 
 

 WHEREAS, pursuant to Section 121 of the Transportation Corporation Law, the Town Board 

had last fully reviewed the sewer company hook-up rates at a time when the sewer company had yet to 

have recouped all of its’ initial investment, which, after reviewing what has been collected to date, may 

not now be the case; and 

 

 WHEREAS, the Sewer Company was formed on or around 1987, and has been in operation in 

the Town of Milton for in excess of 34 years, and both the Town and the Sewer Company have enjoyed 

a long running and mutually beneficial relationship during that period, however, the Transportation 

Corporation law does not expressly provide any legal or other assurance or entitlement to perpetual 

existence of a private sewer company; and 

 

 WHEREAS, since 2010, the Sewer Company has been required to provides to the Town a yearly 

report showing in part its’ yearly income from yearly sewer charges and hookup fees, along with its’ 

operation and maintenance costs, and a running total indicating the status of the recoupment of its initial 

investment; and 

 

 WHEREAS, the Town Board has reviewed the yearly required financial report showing the 

Sewer Company’s  revenues, operating, maintenance and other expenses,  and received input from both 

the Town Engineer and the Town Comptroller regarding same, as well as input from contractors, 

residents, accountants, and other engineers, and gone through hundreds of pages of documents and 

information provided including the original Robinson Report as well as the Robinson Report update 

(July 2020)  and Claflin update (as of December 31, 2019), along with review of the Town’s prior 

Resolution #4 of 2012, Resolution #5 of 2011, and the Stipulation of Settlement between the Town, 

Heritage, and Boghosians, so Ordered by the Supreme Court on February 21, 2012, and the reports/letters 

of MJ Engineering dated January 19, 2022 and April 19, 2022,  and the calculations of several Board 

members, and other miscellaneous documents provide and considered; and  

 

WHEREAS, having duly considered such, the Town Board notes and makes the following 

findings: See Schedule A, attached hereto and made a part hereof. 

 

 NOW, THEREFORE, BASED ON THE ABOVE AND THE BOARD’S FINDINGS, THE 

TOWN BOARD OF THE TOWN OF MILTON AFTER DUE CONSIDERATION RESOLVES 

AS FOLLOWS: 

 

RESOLVED, the Board finds and reaffirms the initial investment of Heritage to be the amount of 

$1,114,819.00, and be it further 

 

RESOLVED, the Board finds that the initial principal investment of Heritage in the amount of 

$1,114,819.00 has been fully recouped as of 2011, and be it further 

 

RESOLVED, that the interest allowed and allocated to the principal investment, as set forth in 

Resolution #5 of 2011, and as reconciled between a straight interest calculation and the figure set 

in the original Robinson Report, shall be clarified to be interest from 1988 accruing in a separate 
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column (for repayment after principal) and paid back only after the original initial investment 

principal is recouped from the hook-up charges collected, which said interest amount has, as of 

2021,  been or is close to having been fully collected from hook-up fees charged and collected 

through the year 2021, and as further allowed below, and be it further 

  

RESOLVED, the yearly sewer fee charged by Heritage in the amount of $224.70 is and remains 

fair and reasonable based on the yearly operation and maintenance costs incurred by Heritage 

and based also on the failure by Heritage to formally challenge its’ adequacy or even request or 

seek modification of such despite indications from Heritage and figures showing the yearly charges 

may not cover their actual yearly operational costs; and be it further 

 

RESOLVED, based on the entire record, the hook-up charge of $2,000.00 per ERU, can no longer 

be considered a reasonable rate charge, based on the fulfillment of its’ original intended and 

limited purpose, and based in part on the amount of hookup fees collected since 1988, and in part 

on the figures set forth above and fees to be collected below in this resolution; and be it further 

 

RESOLVED, the original and sole purpose for the hook up charges has been fulfilled, the hookup 

charges deter public access to the service, actively hinder economic and orderly development 

within the Town, are in contravention of the Transportation Corporation Law, and in 

consideration of the above and below, the hook-up charges as a rate shall be amended as follows: 

 

     -reduced to $00.00 per ERU, sunset and end entirely effective as of the date of this Resolution, 

and be it further 

 

RESOLVED, that despite the sunset of the hook-up charges going forward in the preceding 

paragraph, Heritage shall continue to be allowed to collect those hook-up charges due, owing and 

allocated to the following pending and/or approved projects at the rate of $2,000.00 per ERU 

(unless a lower amount was previously agreed to), unless further modified by subsequent 

Resolution of the Town Board upon receipt of new and compelling relevant evidence, ( which this 

Board specifically reserves the right at its’ sole discretion to do), conditioned on and so long as the 

individual projects proceed to building permit stage (meaning at least one building permit has 

been issued for the project) within three (3) years from the date of final Planning Board approval 

of the project, with payments to be made in accordance with the Terms and Conditions set forth 

in Resolution 4-2012: 

-Winners Circle ($1,500.00 per ERU, per their agreement), in the approximate amount of 

$126,750.00) 

     -Saratoga Acres Mobile Home Park- $50,000.00 

     -Hutchins Road Senior Housing PDD- $104,000.00 

     -Hutchins Road 20 Homes along force main- $40,000.00 

     -Geyser Road Town Center along force main (20 ERU’s)- $40,000.00 

     -Sunmark Federal Credit Union- $8,000.00 

     -Fair Oaks, both phases- amount unknown, if any balance remaining unpaid 

     - 240 Greenfield Avenue (Taylor Builders) – approximately $58,000.00 

     -NAPA building/Geyser Road-$8,000.00 

     -Town Center Medical Building/Geyser Road (second floor)- amount     unknown/undetermined. 
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-272 Stone Church Road, current Developer Cisar Brothers Holding Company, LLC- amount 

unknown, due to the uncertainty of the number of units, but proposed initially at 100 units- 

approximately $200,000.00; 

(Note: most figures are estimates, as the Town has not been provided current up-to-date amounts 

and balances collected and/or owed on some of the projects, and the projects may or may not 

change, fully build out nor even start construction during said 3-year period abovementioned). 

 

and it is further, 

 

RESOLVED, in the event of the future transfer of ownership of the Sewer Company to the County 

of Saratoga, and to the extent that the August 24, 2004 resolution No. SD 07-2004 of the Saratoga 

County Sewer Commission and the New York Transportation Corporation Law both require 

such, the Town of Milton, to the extent it has authority,  hereby officially gives its’ consent to said 

transfer. 

 

Now, Therefore Be It Resolved by the Town Board of the Town of Milton: 

 

 Yes No 

Scott Ostrander, Supervisor   

Barbara Kerr   

John Frolish   

Frank Blaisdell   

Ryan Isachsen   

The resolution was duly adopted on July 27, 2022   

 

I, Brenda Howe, Town Clerk of the Town of Milton do hereby certify that the attached Resolution is a 

true and accurate copy of the original on file at the office of the Town Clerk of the Town of Milton, 503 

Geyser Road, Ballston Spa, New York, 12020. 

 

      ___________________________________ 

      Brenda Howe, Town of Milton Town Clerk 
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SCHEDULE A 

 

     -commencing in 2011, the Town opted to require a yearly review of the rates charged  by Heritage, 

with the consent of Heritage, by requiring an in-depth detailed thorough financial report each year, and 

the Board finds this was done in part to monitor closely the recoupment of the sewer company’s initial  

investment, as, at that time, the Board believes it was confirmed and reaffirmed that the hook-up charges 

(rates) were linked to, earmarked for, and limited to just the recoupment of that initial investment, 

regardless of what they were actually applied to, linking the reasonableness of the hook-up rate directly 

to the status of the recoupment of the initial investment amount. 

 

     -Heritage has done an excellent job at maintaining the system, so much so that the County Sewer 

District has recently indicated it is in a condition acceptable to their current standards, and nearly capable 

of acceptance by the County should that event occur, subject only to a few minor needed repairs and 

upgrades. 

 

     -The County of Saratoga in or around 1987 approved the formation of Heritage and allowed Heritage 

the added benefit of being able to collect hook-up fees separate and distinct from the fees it charged on 

a yearly basis, for the limited purpose of recouping some of its’ initial investment, for a specified and 

limited period of  time, which, was later extended several times thereafter; 

 

     -Notably, the County at that time made no mention of authorizing those charges to be perpetual in 

nature, nor allowing for interest or any form of other return on the initial investment, other than to recoup 

some of the initial investment. In fact, the County Sewer District resolution could very well have stated 

a set amount or “all” of the initial investment, but did not, and simply noted that the developer (Heritage) 

wanted to own the sewer line for a few years to recoup some construction costs. The Board finds that 

significant as it relates to the purpose and need, and thus, reasonableness, of the connection charges.  

 

     -The Town of Milton, approximately 24 years later, by Resolution #5 of 2011, gave Heritage the 

additional added benefit of allowing Heritage to recoup not only the entire initial investment, but a return 

on their investment, in the form of interest in the amount of 7%, a benefit not originally afforded by the 

County in 1987. However, said resolution was vague and unclear as to when the interest was to start or 

end, was it to be on the original investment or remaining balance uncollected as of 2011, how was it to 

be amortized, paid, allocated or credited, or if it was on a yearly basis or not; 

 

     -based on the wording of that Resolution, this Board firmly believes that the Board at that time left 

open the door for future Boards to look at, consider, and clarify, correct or modify those determinations 

accordingly as the years progressed and the return on investment was better evaluated, understood,  and 

achieved. 

 

     -Heritage has now collected hook-up fees for in excess of 34 years, far longer than ever originally 

contemplated by the County and the Town; 

 

    -The Town, by Resolution #5 of 2011, found that Heritage’s original investment was the amount of 

$1,114,819.00; a figure that has most recently and once again been questioned, but for which no new 

reasonable proof nor credible evidence to challenge has been provided whatsoever, thus, shall still stand 

as the initial and original investment figure of Heritage Springs Sewer Works, Inc.  
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     -At that time in 2011, Heritage had already collected $1,107,777.00 in hook-up fees, leaving very 

little to still recoup on its’ initial investment amount of $1,114,819.00. 

 

     -the Town, again by Resolution #5 of 2011, authorized Heritage to also collect a “reasonable ‘return 

on its’ initial investment, which it allowed by adding 7% interest to the amount Heritage could recoup, 

without further guidance or elaboration  as to the details of the accrual of such interest. This Board 

believes that the then Board (2011) intended that the 7% would be interest calculated on the unpaid 

principal investment since 1987, based in part on the premise that the principal investment remaining in 

2011, was close to zero, and thus very little interest would accrue on the remaining balance if that was 

the intent, and Heritage would get very little by way of return. This is supported again by the record 

showing that the hook-up fees were intended to be used to recoup the initial investment only, and by 

2011 that had nearly been accomplished. 

 

     -several Board members have found interest calculations from 1987 to the final recoupment of the 

initial investment in or around 2011, based on calculating yearly interest at 7% on the principal 

outstanding, and placing that interest amount to the side to be collected only after the collection of the 

initial investment (as was the original intent of the County for allowing hook-up charges), and applying 

dollar for dollar any hook-up fees collected directly to principal until recouped in full (the original 

purpose set forth by the County of Saratoga for the hook-up fees), yields an amount of interest estimated 

in the approximate amount of $602,800.00, with the actual figure depending on when each hook-up fee 

payment was actually received in any one particular year. This calculation finds support in the 

report/letter from Alexander Kuchis, licensed CPA, dated November 4, 2020, although based on 

differing calculations. 

 

     -the amount of hook-up fees Heritage actually has collected as of the end of 2019, was reportedly 

$1,796,313.00, plus an additional $214,000.00 reportedly collected in the past few years (total of 

$2,010,313.00), which by comparison and using the above scenario, covers the original investment of 

$1,114,819.00, along with an interest figure (return on investment) of $895,494.00,  higher than the 

interest calculation set forth in the preceding paragraph, assuming the figure to be reasonably accurate, 

and with the caveat  that the actual figure could not be ascertained without exact dates of receipt of each 

hook-up fee payment, which were not provided; 

 

     -considering another perspective, Resolution #5 of 2011, also mentions within its recitals, that the 

report of the then Town Engineer, Gary Robinson (Robinson Report) , indicates that as of 2011,  

approximately $1,333,081.00 had yet to be “collected”  by Heritage toward its’ initial investment 

recoupment and interest at 7% combined.   That figure arguably is the only calculated and enumerated 

figure that the then Town Board of 2011 put forth in writing as to what they estimated was remaining 

owed to Heritage in their (Heritage’s) recoupment of their initial investment plus reasonable return.  

Worth noting was that the original investment figure was, dollar for dollar, arguably recouped in full by 

2011 from hook-up fees collected, leaving very little additional interest to accrue to be added to the 

Robinson Report figure of $1,333,081.00. Since 2011, Heritage has in fact collected the additional sum 

of approximately $859,536.00 in hook-up fees, leaving only approximately $473,545.00 remaining to 

be collected based on those figures, and as set forth below, that  $473,545.00 figure has itself arguably 

been collected or could have been collected by Heritage, but for Heritage’s own actions, and/or is amply 

covered by those hook-up fees remaining to be collected as also set forth below. Also worthy of 
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emphasis, is that at no time did the record show or indicate or was Heritage ever granted by the Board 

the right to charge or collect interest on interest (compound interest), nor the right to use hook-up fee 

income for any other purpose other than for recoupment of their initial investment; 

 

     -another argument set forth by Heritage, was that the bulk of the hook-up fees over the years were 

used by Heritage to cover some of their operation and maintenance costs, and thus should not be credited 

towards collection on their initial investment. The Board finds the record completely void of any 

authority, and no compelling proof has been provided, that such a use of the hook-up fees was ever 

initially contemplated nor ever specifically authorized. 

 

     -while Heritage’s argument that it did use some of the hook-up fees collected to cover yearly 

operation and maintenance costs over the years is supported by the financial information it provided, 

rather than apply them to the initial investment figure, the only support for authority to do so was 

Heritage’s own discretionary decisions, internal use and application of funds it collected. Nor was 

evidence presented as to why Heritage repeatedly failed to seek rate increases for their yearly rates over 

the years to account for any insufficient yearly revenues, rather than use hook-up fee income in an 

inappropriate and unauthorized way, when said hook-up fees were specifically limited and earmarked to 

the recoupment of Heritage’s initial investment only; 

 

     -under yet another argument, Heritage has in the past claimed it should be treated as a bank,and 

allowed the “loan” (initial investment) to be paid back and amortized as a bank loan rather than as 

discussed above, with each payment applied to interest first, and then any left over to the return on the 

initial investment principal. However, that argument is self-serving and presumptuous since there is no 

record that such was ever considered nor contemplated from the start by the Town nor the County. The 

record shows only that Heritage was to be allowed to recoup simply some of its’ initial investment 

through hook-up fees, at least for years 1987-2010, and then, thereafter, the concept of interest was made 

available by the Town as an added benefit. Additionally,  the Board finds “banks’ for the most part do 

not give commercial loans that allow for payback over an ever- increasing, unrestricted and unlimited 

duration (most commercial loans being limited to 10-15 years, as compared to the now 34+ years and 

counting evidenced here), and “banks” are further not allowed to take the payments made and apply 

them to their own operation and maintenance costs, or as they see fit in their discretion, as Heritage has, 

rather than apply them solely to the loan balance , as is required of banks by law. Further, “bank” loans 

typically have a standard consistent payment obligation, rather than the intermittent sporadic payments 

Heritage had set under this scenario. Worthy of noting, is that Heritage itself has on several occasions 

openly admitted  they realize that this payment scenario could never work, with the time gaps between 

development and construction projects in Milton, and the finite number of potential hook-ups in the R-

1 zone, they could never fully recoup their initial investment at 7% as that interest would just continue 

to accrue and outpace the amount of fees collected on a yearly basis, making it impossible to ever fully 

collect their initial principal. A scenario this Board believes prior Boards’ were aware of, making it hard  

if not impossible to believe that prior Board’s intended such. Thus, this argument is difficult to support 

and cannot be backed by the Board, as it is unrealistic, detrimental to the taxpayers and sewer users, and 

simply not supported in the record. 

 

     -the Board notes that the Town Comptroller provided input on Heritage’s recoupment of its’ initial 

investment plus reasonable return, based solely on the figures provided by Heritage without any 

independent verification of the figures. The Comptroller’s assessment also did not consider other figures 



Resolution 57-2022  8 | P a g e  

 

provided by various Board members and third-parties, nor did he do any independent verification of 

same. The Comptroller’s assessment also assumed the absolute accuracy of what Heritage provided, and 

further made assumptions as to what the prior Town Board (as well as this Board) was intending to do 

or mean in regards to the recoupment of the 7% interest on investment, which this Board simply cannot 

concur with. The Comptroller assumes that Heritage was authorized in the past to use hook-up fees 

collected towards payment on yearly operation and maintenance expenses, and authorized to pay interest 

first rather than payment on principal first, as originally approved by the County. We do not find 

sufficient support in the record to confirm nor support such assumptions. In fact, the record shows that 

Heritage itself, has admitted that the hook-up fees were to be used for and limited to pay back on their 

initial investment, despite the fact they may have used them for other expenses. No authority for such 

use exists. Additionally, it is clear that the County, when originally authorizing the collection by Heritage 

of hook-up charges, never considered, contemplated, nor authorized the accruing or adding of interest 

on the initial investment amount. Thus, the more valid assumption from the beginning would be that the 

payment of hook-up fees went only to principal recoupment, as interest was not in the picture, at least 

not for the first 22 years or so. 

 

     -evidence also was presented that Heritage may have in the past charged some contractors a decreased 

hook-up charge, and while those matters have been put to rest in the Stipulation of Settlement 

aforementioned, and are by no means being challenged here, worthy of note is that Heritage did such on 

its’ own initiative, and since all rates are to be evenly, uniformly  and fairly applied so as to not  have 

others unfairly bear the burden of the costs of a certain few (a concept imposed and supported by case 

law and formal State Comptroller opinions), hypothetically speaking, the door is open for  consideration 

by the Board  of applying  the full amount (rather than the reduced amount) that could have been collected 

in those instances towards the  balance of the initial investment, which, if done, would result in a  quicker 

pay back on the initial investment, and a lower total  interest amount earned by and due to Heritage over 

the years;  ( by way of example, the Winners Circle apartment project was only charged one-half the 

then ERU charge per apartment, arguably resulting in  hook-up charge revenue loss of approximately 

$567,000.00, which, as stated below, can arguably be added to the column of amounts Heritage had in 

fact already recouped on their initial investment at the time those payments were made). 

 

     -arguments were also presented that the hook-up fees are borne by contractors alone and not the Town 

residents or taxpayers.  This argument is troubling, as consideration must be given to the facts that  the 

costs to the contractors do in fact get passed on to the taxpayer (a fact that has been confirmed by several 

notable developers),  in the forms of higher home costs and construction costs and higher rental payments 

charged to taxpayers, which may and can result in higher mortgage amounts resulting in more interest 

paid over time, and higher  mortgage taxes paid, higher closing costs, and higher real property taxes, in 

addition to increased rental cost for apartments, all of which do in fact affect the residents and taxpayers 

of the Town of Milton. In doing so, this potentially places Milton on an uneven playing field in 

comparison to surrounding municipalities where such or similar hook-up fees are not part of the equation 

and thus do not create such a potential for increased costs; 

 

     -arguments were also presented that the Town has no authority to change the rates charged by 

Heritage without consent, based on Heritage’s interpretation of the language in the Stipulation of 

Settlement. However, that argument would appear to be against public policy, ultra vires, and against 

the very implications set within the Stipulation and both resolutions aforementioned, wherein the 

language is clear that there will be future reviews, that future resolutions are and were anticipated, and 
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that the Town must and will continue to confirm that the rates, as they exist, always remain fair, 

reasonable and adequate. To allow Heritage to be the sole decision maker on its’ own rates is against  

the mandates set forth in the Transportation Corporation Law, as the obligations and the duties therein  

to review rates are non-delegable and can only be performed by the Municipality within which the sewer 

company operates. Nowhere in the record, current or past, does it hold that the rates charged by Heritage 

shall be perpetual in nature, and subject to challenge or change only at the permission of Heritage. In 

fact, public policy, the Transportation Corporations Law, as well as the language in the Resolutions 

holding that everything is “subject to future resolutions of the Board”, all support just the opposite. 

 

          -Heritage has further claimed that to lower or remove hook-up fees as a rate, is unfair to them, as 

they feel they are or should be entitled to collect hook-up fees for every parcel in the Town to which 

their system can be or is likely to be extended to, and thus to do so would be to take away profits to 

which they feel they are entitled. The Board finds this argument disingenuous, not supported in the 

record, and to completely ignore the very purpose of the hook-up rate, that is to recoup their initial 

investment with a reasonable return only. Based on the formation history, rate history, and the record as 

a whole, the Board finds no basis for a right to collect until all possible or potential hook-ups are reached. 

 

          -for arguments sake, when considering the figure of $1,333,081.00 stated above (taken from the  

Robinson Report) as being the total balance (initial investment and all accrued interest) yet  to be 

collected as of 2011, and reduce it by the approximate $859,536.00 in hook up charges collected since 

2011 and up to the end of 2020 (and any additional collected since), as well as by the $567,000.00 in 

hook-up fees waived by Heritage mentioned above, yields no balance left remaining to be collected out 

of that $1,333,081.00 figure, arguably indicating that Heritage has in fact been paid, or at least could 

have been paid in full all of the interest allocated and then some, as well as their initial investment.  

 

            -worthy of note as well, and without considering the paragraph immediately above, and without 

crediting the $567,000.00 figure,  is that Heritage still has approximately $508,000.00 in  hook-up fees 

potentially  due, owing, and yet to be collected from various pending and/or already approved 

applications and projects within the Town.  


